Note on the Transfer of Undertakings (Protection of Employment)

Regulations 2006 (TUPE) transfers
What is the purpose of TUPE?

The purpose of TUPE is to protect the rights and preserve the contracts of employment of staff where an organisation (or part) or contract to provide services (or part) transfers. The staff assigned to that organisation or contract or part transfer automatically to the new provider. 

When does TUPE apply?

TUPE applies where there is a ‘relevant transfer’ which means either:

(i) a transfer of a business, undertaking or part of a business or undertaking where there is a transfer of an economic entity that retains its identity post transfer (a business transfer); or

(ii) a client engaging a contractor to do work on its behalf, reassigning such a contract or bringing the work in-house (a service provision change).

Provided there is a ‘relevant transfer’ then TUPE will apply regardless of the size of the organisation that is transferring - whether there is one or one thousand employees, TUPE will apply.

In general, TUPE does not apply in a number of situations, including the following:

· transfers of shares;

· transfers of assets only where there is no transfer of the business as a going concern;

· transfers of undertakings from outside the United Kingdom;

· where there is a supply of goods for a client’s use (as opposed to the delivery of services).

Who will transfer?

Briefly, the staff who will transfer are those who immediately before any transfer are “assigned” to the organisation (or part transferring). If a contract (or part) transfers, the employees that transfer are those that are part of an organised group of employees whose principal purpose is to deliver the contract.

It may well be fairly clear whether staff will transfer or not.  However, where there is doubt (perhaps because staff work partly on the contract transferring and partly on a retained contract), then all the circumstances will be looked at to determine if staff transfer including:

· the amount of time spent on one part of the operation or the other;

· the amount of value given to each part by the employee;

· the terms of the contract showing what the employee could be required to do; and

· how the cost to the employer of the employee’s services had been allocated between the different parts of the operation.

Where a contract has been sub-contracted and the sub-contract (or main contract) ends, then the employees of the sub-contractor will transfer to the new contract provider providing they are part of an organised group of employees whose principal purpose is to deliver the contract (or part of it) which is now to be provided by the new contract provider.  

Case Study:

A community based organisation agrees to take over the running of a community asset, a community centre, operated by the local authority. Staff at the community centre are currently employed by the local authority. 

All activities at the community centre except the provision of adult education are to transfer to the community based organisation. The local authority is going to continue to run the adult education service at the community centre. In these circumstances the employment of the staff working at the community centre will all transfer to the community based organisation except for those staff members who are assigned to the adult education work who will remain employed by the local authority. 

The community based organisation, working with the local authority, therefore has to identifying which staff are subject to the TUPE transfer (as there has been some doubt due to staff working partly on the services transferring and partly on the services that are remaining with the local authority) to ensure that both parties are clear on who the employer will be, for each members of staff, following the transfer. It would normally be the case that the local authority will produce a list for the community based organisation of the staff who are assigned to perform the activities which are to transfer.  

What information is the transferor obliged to provide by law?

The transferor (ie the old provider / employer) has a duty to provide the transferee (ie the new provider / employer) with certain information in writing. This should generally take place at least 14 days before the transfer and the transferor has a duty to ensure that this information is kept up to date.

The transferor must supply the following information (“the employee liability information”) in relation to all employees assigned to the business or part transferring or who would have been assigned if they had not been dismissed for a transfer related reason:

a) The identity and age of the employee;

b) All the written particulars of employment that an employer is obliged to give on commencement of employment;

c) Information on any disciplinary or grievance procedure in relation to the employee which could result in a claim;

d) Information on any court or tribunal claim that has been brought against the transferor in the last two years or which the transferor has reasonable grounds for believing will be brought; and

e) Information on any collective agreement which will apply after the transfer.

Compensation can be awarded against a transferor for failure to comply with this obligation.

Often the old employer will also have contractual obligations to provide additional information.

On any TUPE transfer, the transferee should review the employee liability information to ensure that it is aware what rights, powers, duties and liabilities relating to staff contracts to it. It is also important to identify whether there are any outstanding liabilities or risks of Employment Tribunal claims being brought by the transferring staff.

Case Study:

In respect of the above community asset transfer, the due diligence process to be followed should involve obtaining the employee liability information from the local authority as a matter of priority. The community based organisation will then know what it will be taking on. It is then important to review the employee liability information and identify any questions that arise from the information and to ask these questions of the local authority as early as possible. For example, there may be information missing that the community based organisation is entitled to receive or clarification may be sought about information which has been provided. 

What protections will staff be provided with?

TUPE ensures that the contracts of employment of staff do not terminate but are preserved.  The pre-transfer contracts are regarded as having effect after the transfer as though they had originally been made between the staff member and the new employer. 

The only exception to this rule relates to pension rights which are not transferred.  There is a measure of protection for pensions where there is a transfer.  Where employees previously had access to an occupational pension scheme and the old employer made contributions, then the new employer must offer a scheme and make contributions of up to 6%.    Where staff transfer (or originally transferred) from the public sector, then it may in some limited circumstances be necessary to offer a pension arrangement that is broadly comparable to the relevant public sector pension scheme. For example, where the local authority incorporates the Code of Practice on Workforce Matters in Local Authority Service Contracts into its contractual arrangements with a community based organisation, there is an obligation on the community based organisation to provide transferring staff with continued access to the Local Government Pension Scheme or an alternative good quality pension scheme.   It should be noted that early retirement rights do transfer.

Any changes which are made by the new employer (ie the community based organisation) to the contracts of the transferring employees which are made because of or for a reason related to the transfer are void. This rule applies regardless of when the transferee seeks to make these changes. The only exception is when a change is made for a reason related to the transfer which is an “economic, technical or organisational reason entailing a change in the workforce” (an ‘ETO’ reason).  This exception can be very difficult to establish. In practice, this means that any changes to employment contracts for reasons relating to the transfer will rarely be valid.

An economic reason is one relating to the profitability or market performance of the transferee’s business. A technical reason is one relating to the nature of the equipment or production processes which the transferee operates. An organisational reason is one relating to the organisational or management structure of the transferee’s business. There is no statutory definition of ‘entailing a change in the workforce’ but this has been interpreted restrictively by the courts.  Genuine redundancies and changes to entire job functions are likely to fall within the ETO exception 

Changes which are not transfer related can be made, subject to the usual provisions of employment law in terms of seeking an employee’s agreement.  For example, if a community based organisation gets in to a difficult financial position (and this does not arise in any way from the transfer) and needs to negotiate with staff to agree a reduction in their hours then such changes that are agreed would be valid as they are not transfer related. 

TUPE also operates to transfer all rights, powers, duties and liabilities relating to staff contracts to the new employer.  This means that the new employer will be responsible for any claims that staff have where those staff were employed immediately before the transfer (or were dismissed because of the transfer) and where they were assigned to the organisation or part transferring.

The general rule is that dismissal because of a transfer is unfair.  Exceptionally, dismissal may be fair where it is related to the transfer but is an ETO reason (as detailed above) and a fair procedure is followed.  In practice, this means that it may be possible to make redundancies or re-structure the service following or prior to transfer.

Case Study:

In respect of the above community asset transfer, the community based organisation is advised to negotiate an agreement with the local authority (often called an  Employee Transfer Agreement) to ensure that the local authority indemnifies it in respect of anything that has happened in respect of the employees on or before the transfer. For example, an employee that transfers may have lodged a discrimination claim at an Employment Tribunal relating to matters that have occurred pre-transfer. The effect of TUPE is that liability in respect of this claim will transfer to the community based organisation. The Employee Transfer Agreement can include a provision that the costs of defending such a claim and any damages awarded would be met by the local authority as opposed to the community based organisation. 

If the Code of Practice referred to above applies and community based organisation decide to continue to allow the transferring employees to be members of the Local Government Pension Scheme (as opposed to providing an alternative good quality occupational pension scheme), then the community based organisation has to become a member of the Local Government Pension Scheme and find a guarantor for the required pension bond. The community based organisation can become a member of the Local Government Pension Scheme by applying to the scheme administrator for ‘admitted body’ status. 

What needs to be done in terms of consultation with staff?

Who should consult?
When a TUPE transfer is to take place, a duty to inform and consult affected employees is imposed on both the transferor and the transferee.  The transferor must consult with the staff who are going to transfer. The transferee must consult with any of its existing staff who will be affected by the transferring staff coming on board. 

Once the transferee has the employee liability information referred to above, it is obliged to give the transferor information as to any measures (ie changes to working arrangements) that it intends to take in respect of the transferring staff.

Who should be consulted?
The duty relates to employees of either employer who may be affected by the transfer or may be affected by measures taken in connection with it.  The employer of the affected employees has a duty to inform and, where appropriate, consult with the representatives of the independent recognised trade unions (if any) or the employee representatives of the relevant employees regarding the proposals, giving the information listed below.

If there are no employee representatives, then the affected employees must be given the opportunity to elect representatives and TUPE sets down the process by which such representatives should be elected. 

What information should be given to affected employees?
The information should include:

a) the fact that the transfer is to take place;

b) when, approximately, it is to take place;

c) the reasons for it;

d) the legal, economic and social implications of the transfer for the affected employees; and

e) the measures which it envisages it will take in connection with the transfer in relation to the affected employees or, if appropriate, the fact that no such measures will be taken.

When should the information be provided and consultation take place?

The information should be provided long enough before the transfer to enable meaningful consultation to take place.  In short, the length of consultation depends on the measures the transferee intends to take in connection with the transfer.  

What happens if there is a failure to consult properly?

Claims could be brought by all affected staff in the employment tribunal.  The tribunal could award up to 13 weeks pay per employee.

Case Study:

In respect of the above community asset transfer, the local authority needs to inform its staff of the transfer and consult them about a number of measures that the community based organisation is intending to take. As the community based organisation is proposing to make changes to some policies and procedures they will have to consult with the staff about the same.
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