Identifying the different viewpoints of the third sector organisation and the local authority when reviewing a community asset transfer lease 

Note:  This is an interim document – the relevant provisions of the Community Empowerment (Scotland) Act 2015 are not yet in force.  This document is particularly applicable to local authorities whereas under the 2015 Act defined “relevant authorities” must consider asset transfer requests – these authorities extend beyond local authorities and are listed at the back of this document.  
This note identifies the key issues where a local authority and a third sector organisation’s aims may be furthest apart. It explains each party’s key concerns, so that some of the tension that may come from any misunderstandings during the negotiation of a lease can be dispelled at an early stage and a greater focus can be targeted at agreeing solutions.
	Lease clause 
	Third Sector Organisation’s perspective 
	Council’s perspective 

	Identity of the third sector organisation 
	The TSO will need to be able to demonstrate the benefits to both the Council and the community that will result from a community asset transfer. To do this, an awareness of the Council’s policies, objectives and a review of their asset management plan will be necessary. The TSO will also need to establish a good relationship with the Council and be able to show its track record or, if it is a new group, the track record of the key individuals leading it. The success of any community asset transfer is dependent on trust between both parties. 
Note:  The asset transfer provisions of the 2015 Act imply that, amongst other matters, the TSO should persuade the Council that the asset transfer would be likely to promote or improve:

· economic development;

· regeneration;

· public health;

· social wellbeing; or

· environmental wellbeing.
The TSO will need to consider whether its current structure is the best for taking a community asset transfer. For example, a company structure may help to limit the liability of any individuals involved in the TSO. 
The TSO will also need to consider whether it needs to purchase the services of a consultant, or make use of other relevant support agencies to assist in the production of a business plan and to help demonstrate track record and business acumen. 
	For the Council to be comfortable, it will need to have confidence in the TSO it will be working with. A longstanding relationship with the Council will therefore be helpful, as well as being able to demonstrate a sound business case, show a previous successful track record and that the TSO has experienced staff, trustees or consultants and advisers who are used to handling business matters. 
Councils generally prefer company vehicles that contain some kind of asset lock, so that it has reassurance that the site could not be used solely for commercial profit and “lost” to the community. Examples include Community Interest Companies and charities. 
Note:  For a CAT lease this is not necessary under the 2015 Act. 
The Council may also need to consider whether it needs to comply with legislation, requiring it to conduct a public tender.  That said:  
· until the asset transfer provisions of the 2015 Act are in force, the Council requires to act in the spirit of the Act, which states that the Council must agree to the request unless there are “reasonable grounds for refusing it”.


	Lease clause perspective 
	Third Sector Organisation’s perspective
	 Council’s perspective

	Length of the lease 
	Generally, the TSO would be best to have a lease that is as long as possible.  In Scotland, a lease can be for a period of up to 175 years.
The TSO will need to be aware that if it needs to use the lease to secure borrowings to help it to develop the premises or its services in the future, then many lenders will want to see that the lease has a minimum of 20 years (Big Lottery). 

The TSO may be able to agree additional flexibility by asking the Council for a right to end the lease early eg a break option. The TSO should resist accepting any conditions that the Council may want to impose on this as they can make this right inoperable unless great care is taken. 

The TSO should be aware that this will also affect its ability to use the lease to borrow money as this right could jeopardise a lender’s security. 


	The Council may be reluctant to consider a lease of more than 20 years.

The Council is likely to be flexible about agreeing to a right for the TSO to end the lease, but may want to impose conditions on when that right can be exercised. For example, the Council may require a long notice period (between 6 to 12 months); may insist that all sums payable to the Council are paid up to date, that there are no breaches of any of the TSO’s obligations in the lease and that the premises are handed back without any occupiers before the lease ends.



	Lease clause 
	Third Sector Organisation’s perspective
	Council’s perspective

	Rent
	The TSO obviously wishes to pay as little rent as possible.  Under Scots Law there must be some sort of rental amount payable even if it is peppercorn to make the lease valid.
The TSO may have secured start-up funding (either from the Council or another third party) to help it to establish its business in the early years, but it should take care not to assume that this will be enough to cover its costs until its business takes off. 

The strength of the business plan is fundamental in making an assessment of the affordability of making any rent payments. Accepting a rent commitment places the TSO in a potentially risky situation, so it should negotiate carefully.


	The Council may want to impose a market rent. This is contrary to the intention of community asset transfer, but some seek a rental income in order to justify the loss of direct control over a community asset and because of concerns that they need to demonstrate that they have obtained “best consideration”.
Under the Disposal of Land by Local Authorities (Scotland) Regulations 2010, local authorities must apply the “procedures” and “circumstances” when disposing of land for less than the best consideration.

The “procedures” mean that the local authority must assess the costs and benefits and dis-benefits of any proposal and take into account all relevant factors. The “circumstances” are the positive impact on the community. 
The Council will need to examine whether the grant of the lease at an undervalue may be state aid. 


	Lease clause 
	Third Sector Organisation’s perspective
	Council’s perspective

	Use allowed by the lease 
	A TSO may want to resist any attempt by the Council to interfere or impose restrictions on its internal governance arrangements. There are other ways that the Council can protect its interests. 
The TSO will need to carefully review any restrictions on use that are proposed. It is not unusual for a Council’s lease to contain standard restrictions preventing the use of the property for example, for residential purposes, betting, retail, the sale of alcohol or public, political or religious meetings. These will need to be examined carefully and tailored to the nature of the property. The TSO will also need to have an eye on the future – it will not want its hands to be tied if the demands of its local community change and it is not free to evolve too. 
	The Council will be keen to ensure that the site is not used for commercial development in the future. It will therefore seek to limit the uses that the property can be put to. The Council may also own land around the premises and will therefore have a vested interest in ensuring that the site is not used for anything that might cause a nuisance for its tenants. 


	Alterations 
	The TSO will want to have flexibility as to what it can do on the property. Whilst it may be argued that the most significant changes will require planning permission and consultation with adjoining occupiers, the TSO will probably have to accept that the Council’s permission for any structural changes to buildings and for any new buildings will be required. However, the Council should be obliged not to delay or withhold its consent unreasonably. 
The TSO should not accept a requirement to obtain the Council’s consent for any non-structural or internal changes as the Council’s own interests will not be affected by these.
	The Council will want tight controls over the alterations that may be done to any buildings. This is another way of preventing the site from being put to a commercial use without the Council obtaining a cash payment for the increase in the value of its site. 


	Lease clause 
	Third Sector Organisation’s perspective
	Council’s perspective

	Dealings 
	The TSO will need as much flexibility as possible as it will be through sub-lets and community use that it will be able to generate income and provide services.  It should, therefore, be cautious about accepting any restrictions on sub-letting charging and sharing occupation or possession of the premises. 
In certain circumstances the TSO will need to identify at an early stage whether the Council would require a sublease back. If the Council wants a sub-lease of particular key areas, it may remove too much control of the asset from the TSO. The TSO will need to consider whether a discontinuous lease (a lease for certain hours of the day) or more flexible licence arrangements may be more suitable.  (Note, however, that a licence constitutes a lease if there are parties, premises, a duration and rent.)
	The Council may wish to control what the TSO does with its interest under the lease.  The Council’s interest in this is two-fold: it is another opportunity to prevent the site from being used for commercial purposes and it will also help the Council to ensure that at the end of the lease it does not inherit any occupiers that have a right to remain. 
The Council may want a sublease back of part of the property, if it is already using it itself for the provision of services. 

	Insurance 
	The TSO will need to consider whether it wants control over its insurance arrangements. If the Council insure, this may be cheaper as the premises will be covered by a block policy together with the Council’s other assets. 
The Council may, however, seek to recover its administration costs in which case the TSO will have less control over the terms of the insurance (like the level of excess and the risks insured) and may lose any kick back that the insurer might offer. In addition, if the Council insures, this may make handling any claim more complex and convoluted. 
	The Council may prefer to continue to insure the property, so that it has peace of mind that if anything happens to it then it can be reinstated. Retaining the right to insure also gives the Council an opportunity each year to access the property to value it for insurance purposes. This is also a useful opportunity to keep an eye on what the property is being used for and whether any alterations have been made without the Council’s knowledge. 


	Lease clause 
	Third Sector Organisation’s perspective
	Council’s perspective

	Council’s right to end the lease 
	The TSO should resist an option for the Council to break the lease.  The “usual” lease provisions should apply in that the Landlord can only terminate on a material breach of the TSO’s obligations. This is important not only to try to secure the TSO’s interest in the long term but to also make the lease an attractive asset if any borrowing is to be secured against it. 

	Typically, you see three types of breach that will allow a Council to end a lease: failure to pay any money owing to the Council; material failure to comply with a restriction in the lease; and the TSO’s insolvency.

	
	

	Repair 

	The TSO will need to ensure that it has obtained a building survey for the property or its own, so that it understands whether the property is an asset or a liability. The TSO should, where works have been done at the property within the last 10 years, make enquiries about the availability of any warranties or guarantees that would give it recourse to the original builders if there are problems. 
If the property is not in a good state of repair the TSO should consider asking the Council to do any necessary works before the community asset transfer is completed. 
Another option would be to ask for a schedule of condition to be prepared recording the current condition of the property. The repair obligation could be linked to this, so that the TSO only keeps the property in no worse condition than is shown in the schedule.
The TSO will also need to consider whether the Council can assist it with any funding applications or grants for repairs needed to the property before it takes control of it. 
The TSO should resist any attempt by the Council to require that a fixed percentage of its income is set aside for use on future repairs to the property. 
	If the premises have had any substantial works done to them within the last 10 years then the Council should source any warranties or guarantees for the work and exhibit these to the TSO. 

	

	Service Level Agreement 
	The TSO should resist any reference being made to a service level agreement in the lease. The lease will be a document that will survive for many years.  It is, therefore, important not to include short term provisions in it that may be difficult to comply with 50 years or so in the future. Further, any material breach of the lease will allow the Council to take proceedings to end it, so the TSO would not want a breach of a service level agreement to lead to the threat of the loss of its property. 
For more information please refer to our guidance note on asset transfer and the procurement of services from TSOs. 
	The Council will need to consider whether any funding it advances pursuant to any agreement will be state aid. 



RELEVANT AUTHORITIES

· The board of management of a college of further education (see section 36(1) of the Further and Higher Education (Scotland) Act 1992);

· The British Waterways Board;

· The Crofting Commission;

· A Health Board constituted under section 2(1)(a) of the National Health Service (Scotland) Act 1978;
· Highlands and Islands Enterprise;

· A local authority;

· A National Park authority established by virtue of a designation order under section 6 of the National Parks (Scotland) Act 2000;

· The Scottish Courts and Tribunals Service;

· Scottish Enterprise;

· The Scottish Environment Protection Agency;

· The Scottish Fire and Rescue Service;

· The Scottish Ministers;

· Scottish Natural Heritage;

· The Scottish Police Authority;

· Scottish Water;

· A Special Health Board constituted under section 2(1)(b) of the National Health Service (Scotland) Act 1978;

· A regional Transport Partnership established by virtue of section 1(1)(b) of the Transport (Scotland) Act 2005
